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A.  INTRODUCTION

1. This is an appeal against the decision of the Social Workers
Registration Board (“the Board”) dated 15 July 2019 (“the Board’s
Decision”) in which the appellant was found to have committed a
disciplinary offence under section 25(1)(a) of the Social Workers
Registration Ordinance, Cap 505 (“the SWRO”) for which the Board

issued an order of reprimand.

2. By a Notice of Appeal filed on 14 October 2019 (“the Notice
of Appeal”), the appellant appealed to this court against the Board’s
Decision. Inthe Notice of Appeal, he has set out six grounds of appeal and
sought the following orders: an order that the Board’s Decision and the
consequential disciplinary order be set aside, an order that the Board shall
decide that the appellant has not committed any disciplinary offence, and
an order that the Board do pay the appellant the costs of this appeal and

costs of the proceedings before the Board.

3. The Board filed a Respondent’s Notice on 4 November 2019
and an Amended Respondent’s Notice on 6 May 2020.

4, At the end of the hearing, we dismissed the appeal and
indicated that we would hand down our reasons for judgment and decision

on costs later. This is what we do now.

B. THE DISCIPLINARY REGIME UNDER THE SWRO

5. To better understand some of the grounds of appeal, and the
background leading to the Board’s Decision, it is helpful to first look at the
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relevant powers of the Board and the statutory disciplinary regime in

respect of registered social workers under Part IV of the SWRO.

6. The Board, established as a body corporate, is empowered by
section 7(g) of the SWRO to deal with disciplinary offences in accordance

with the ordinance.

7. Part IV of the SWRO sets out the regime for disciplinary
proceedings. Section 25(1)(a) of the SWRO provides that a registered
social worker commits a disciplinary offence if he, inter alia, “commits

misconduct or neglect in any professional respect”.

8. Under the relevant provisions of the SWRO, the complaint

procedures shall run the following course:

(1) A complaint of disciplinary misconduct against a social
worker shall be made in a specified form and submitted to the
Registrar. The Registrar shall then submit the form to two
members of the Board appointed by the Board to consider
whether the complaint should be referred to the Board. It is
however expressly provided that the appointed members shall
not refer the complaint to the Board if they are satisfied that
(a) the complainant has actual knowledge of the disciplinary
offence for two or more years before the Registrar receives
the complaint, and (b) there are no special circumstances to

explain the delay (see section 25(3)(a)).

(2) Ifacomplaint is so referred to the Board, before it makes any

decision in relation to the complaint, the Board shall first
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1 “to inquire into the

appoint a disciplinary committee
complaint, to advise it whether the disciplinary offence
complained of has been committed and, if so, to recommend
an appropriate disciplinary order” (see section 25(4)). At the
hearing of the disciplinary committee the parties are entitled

to attend and adduce evidence (see: sections 27(5) and (6)).

(3) After the disciplinary committee has reached a decision on the
advice to be given to the Board as to whether the disciplinary
offence complained of has been committed and any
appropriate disciplinary order that it would recommend in
respect of the complaint, it shall report to the Board
accordingly (see: section 27(7)).

(4) The Board shall, after considering the disciplinary
committee’s decision or recommendation, the reasons in
support thereof, any evidence and findings in respect thereof
and all relevant circumstances relating thereto, decide
whether the disciplinary offence complained of has been
committed and notify the complainant concerned of the

decision and the reasons therefor (see: section 27(8)).

Q. A person aggrieved by a decision made under, inter alia,
section 27(8) of the SWRO may appeal to the Court of Appeal under

section 33, which provides:

“(1) Any person who is aggrieved by—

(a) any decision made in respect of him under section
19(1), 20(4) or 27(8); or

(b) any disciplinary order made in respect of him,

! Section 8(1)(a) of the SWRO provides, inter alia, for the Board to “establish committees to
advise the Board on the performance of its functions and the exercise of its powers ...”.
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may appeal to the Court of Appeal.

(2) The Court of Appeal may affirm, reverse or vary the
decision or disciplinary order appealed against.

(3) Where a person appeals against a decision of
the Board under section 27(8) or a disciplinary order, the
Court of Appeal shall consider the reasons of
the disciplinary =~ committee and  of  the Board and
submissions upon the findings of fact and law of
the disciplinary committee made on behalf of the parties to
the inquiry and may call for the original record of the
evidence taken and any document put in evidence before
the disciplinary committee.

(4) The Court of Appeal may, upon special grounds being
shown, consider any additional evidence not adduced
before the disciplinary committee

(8) In deciding any appeal under this section the Court of
Appeal may make such order for payment of costs as it
considers reasonable.”

C. BACKGROUND

Cl. The complainant and the appellant

10. The appellant was at all material times a registered social
worker. In 2005, he attended an alumni gathering in Chinese University
of Hong Kong (“CUHK”) and met the complainant (“the Complainant”).
The Complainant at that time was a student reading social work at CUHK.
Thereafter, the appellant became the Complainant’s “mentor” under an

alumni scheme?,

See paragraph 5(1) of the Board’s Decision.
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11. Sometime in around May or June 2007, the appellant and the

Complainant became involved in an intimate relationship.

12. Thereafter, in around mid-2007, the Complainant returned to
Beijing to work in a program of a project run by a Foundation. The
appellant was one of the advisors to this project from 2007 until
September 2009.

13. On 26 January 2008 and 13 May 2008, the Complainant twice

emailed the appellant stating her wish to end their intimate relationship.

14, Notwithstanding the Complainant’s above emails, from
May 2008 onwards, the appellant (amongst other acts) had sent emails to
the Complainant containing matters not related to work which she found to
be offensive and inappropriate. The contents and nature of those emails

are discussed in greater detail below.

15. By way of an email dated 26 September 2009, the appellant

was notified of the termination of his position as advisor at the program.

16. In 2010, the Complainant married her husband. According to
the Complainant, the appellant stopped contacting her in 2010 when the
appellant sent a message to the Complainant and received a reply instead
from the Complainant’s husband, warning the appellant not to contact her

again.

17. Subsequent to the warning from the Complainant’s husband,

there was no contact between the appellant and the Complainant until the
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events described below in 2017. In the intervening years, the

Complainant’s husband passed away in 2015.

18. In 2017, through a common friend, the appellant came to
know that the Complainant was taking part in an art exhibition to be held
on 14 March 2017. He inquired, through the common friend, with the
Complainant as to his attending the exhibition. The Complainant rejected

the idea of his attendance. He did not attend the exhibition.

19. The Complainant then filed a complaint against the appellant,
first with CUHK. On 30 January 2018, she filed another written complaint
with the Board (“the Complaint”).

B2.  The Complaint

20. The Complaint was lengthy and unfocused, attaching
evidence and various statements in a piecemeal fashion. In substance, the
Complainant complained that the appellant had been persistently harassing
her with emails and communications which contained offensive and
disturbing contents, despite the termination of their relationship and the
Complainant’s repeated requests asking him to stop contacting her. The
Complainant said these continued harassments had caused her immense

mental and psychological stress and disturbances.

21. On 30 January 2018, following the required procedure, the
Complainant further filed a Complaint Form (“the Complaint Form™) with
the Board, attaching various copies of emails and statements. In the

Complaint Form, she included her explanation for the delay in respect of



-8-

those parts of the appellant’s conduct that occurred more than two years
prior to the Complaint. According to the Complainant, she felt agitated by
the appellant’s attempt to reappear in her life, and also that she was spurred
by the recent “Me Too” movement as well:
“1.2017.3 [The appellant] F /0 E H BAEFATG o, AaFAT
FNGHRAR K BRE W A2

2. ‘Me Too Movement’ H I/ HHHE A ik 22 2 1 1) B8 Bl HH 2k
38 AR R BB FR 3k e, 33 [the appellant] Z4E$ 3 [1
R

22. In the Complaint Form, the Complainant also specified, under
the section of “Major issue(s) complaint (sic) of”, inter alia the following
Issue:

“2 fEFR I AR, B R AN e Bt DR 3 A B AR A1 T

T, [the appellant] Fr#EZE R E . Hill. FHFE, HiEH

A, TR TN, BRETREE -FLOERE, &4
PR BRI . R AN . (2008 HE4]-2009.9)”

23. The attachments to the Complaint Form included, inter alia,
various emails undersigned by the appellant and sent to the Complainant
from various email accounts: some sent in 2008 and 2009 were from his
staff email account provided by his employer (“the Staff Email Account”),
some in 2008 and 2009 were from his personal email accounts. The

majority of those emails were sent from the Staff Email Account.

24, The Complaint Form was considered by two members of the
Board appointed by the Board pursuant to section 25(3)(a) of the SWRO.

They later issued a document entitled “#3#1H 52 25 479 9% summarizing
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the Complaint (“the Summary of Complaint™)®. The Summary of
Complaint stated that the two members accepted the Complainant’s
explanation for the delay in making the Complaint* and decided to refer

the Complaint to the Board (“the Referral Decision™).

25. The parts of the Summary of Complaint relevant for the

present purpose are as follows:

“$&5F N\ [the Complainant], J* 2018 4£ 1 H 30 HZF M
[the appellant], =& IRy 2% 7 HE T 4 1 & 00 5T it 41 T(‘[the
appellant]’). [the Complainant] ¥ & [the appellant] -5 Py i B
8 it o /ml o A BRI B ) BE 48, {3 [the Complainant]
RZAGH. & Ghg TAEH ST MEE]) CFEEGIH 505
B 25(Q)MEZAT B W A4 st MM R AR B E AR, FEAN [the
Complainant] f#FEAE 2R PR3 bhr . B4t ¥ DL 2 B 48 5 11
1, SR b SE IR SRR AR 2017 4F 3 H FEREAEEE .
44 1 B R I SR AT 2 ] e M AF B SR T TR 2R Blib 2 1T
IR ACAT Ao RS T EE R, R AL B B R
EATHEEN . DA THREA: ], TIRB IR NI 2E B4 5%
Ttk A RAE SR, WASHIF AR RS B R -

A% EF N [the appellant] & /54 5% #% [the Complainant]
R A T -

& [the Complainant] 175 /& & ¥ SO A& T/E RIS A4
g, 7 —{FR A B 5 & R [the appellant] » #9772 2007
£ 3 3% 6 AR, [the appellant] # [the Complainant] A
HoAh R 22 BAS R #L g4 R BERE 2 B2, I A48 A 2241
J [the Complainant] #ff¥] mentee, B R H K]
mentor, LAJE1S [the Complainant] {5 1L

2007 4E 6 A, A fHFA T i [the Complainant] R k175 [ R
PRAEE | S, ) d e 500 IS R 5 E 4 T TR ) Al
= H O HEEFRMEAEAH. EH [the Complainant] /& &
By R WK 2L 1) B A A2, Tt DL Ay [the appellant] 2 At 1)

3 The Summary of Complaint was also signed by the Complainant confirming its contents.

4 In gist, she explained that, as the appellant had stopped contacting her for some time, she
thought the harassments had ended. However, after the death of her husband, the appellant had
since March 2017 sought to repeatedly harass her again, which caused her great distress and
thus to make the Complaint.
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mentor, 5 [the appellant] BERAANFEEA E . 78R A fhigss
[the Complainant] 25, $2a4 22 H LEL kAR ILIk, &85
[the Complainant] #4447 %%, [the Complainant] &, &2
%y [the appellant] 27 H H &4 31T [the Complainant] 5L
[F] 175 LATE s Al FR AL R

2007 4£ 7 H, [the Complainant] ¥ IRIET THE, 218
[the appellant] $FAE (1938 A TAE BB G4, 2 IRFEME
JE#HT A AW [the Complainant], & EKIEFHK, HEHRH
P 77 T ) 2 3K o [The Complainant] B 46 1 fi# %1 [the
appellant] BT ARRICHE, A 2008 £ 1 A, 4 A. 5 H,
[the Complainant] 348 2 K% it% [ SHAN 25 11 55 77 7SR A
1t [The appellant] 155 [F S AHAMD SR AN BT S5 HE . R AR
FHT ik T [the Complainant]. MEEAT 22 5% o IR 52 B%
B, RV ERER

MR EE . Al EaEAh, [the appellant] A~/ AP
W, AabEK, RINHBILE [the Complainant] ) T {/EHEY
CFRD, 547 %% [the Complainant] I8 52 5&4% .

B 201743 H 14 H, [the Complainant] 7E 3K 22 1H:4% B
E R & 9% W 45, [the appellant] 1> [& H B #% i [the
Complainant], ¢ H#%(5 245 [the Complainant] 1A,
A AR e 22, AHPR [the Complainant] 227t 5% 3 B A
G E . FXERERE ISR EIR, B
L RAAN [the Complainant] Z AN ELHE, fiH)L [the
Complainant] £ 352 [the appellant] & N/ o P 5% 48 BT X
G a, Ao R R R A R, A TR, KB
1A HARRTRESZ FH N

(UL E S IHBEFS AE— D &R, &N [the
Complainant] 2018 4E 1 A 30 H (3¢ & HAb 1 . )

EIRAT R, MR E L, AIReiE R (e LR
ARG 5 25(1) (), TS AR A [the appellant] £
BUETT A 2R B 28 4047 & (emphasis added)

26. Following the referral, on 17 September 2018, the
Complainant filed a “Form For Complainant’s Case” (known as a

“Form 17). The attachments to the Form 1 again included various emails
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undersigned by the appellant and sent to the Complainant from the Staff
Email Account, and from his personal email accounts during the period
between 2008 and 2009.

217. The appellant filed a “Form for Respondent’s Case” (known
as a “Form 2”) dated 19 October 2018 in response to the allegations of the

Complainant.

28. The Board summarized in the Board’s Decision the matters

set out in the Complaint into three “phases” as follows”.

29. Phase 1 concerns the period from September 2005 to
January 2008, when the parties became acquainted, the appellant became
the mentor of the Complainant, and the two entered into an intimate
relationship. It suffices to note, in respect of the events of Phase 1, that the

Board held that those events did not constitute any disciplinary offence.

30. Phase 2 concerns matters which occurred from January 2008
to March 2010. The crux of the complaint was that the appellant continued
to harass the Complainant via emails and visits even after she had indicated
in her emails in January and May 2008 that she wished to end their intimate
relationship. Notwithstanding the Complainant ending the relationship, the
appellant still sent her various emails containing contents which were
unrelated to work and which were offensive to her (“the Offending
Emails”). The Offending Emails (some of which were submitted by the

Complainant, not as attachments to the Complaint Form or Form 1, but as

See paragraph 5 of the Board’s Decision.
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supplementary evidence during the hearing, see [34] below) included
Images of naked persons; images of persons exposing the lower body; and

Images depicting jokes relating to nudity and/or the genital area.

31. Paragraph 5(2)(a) of the Board’s Decision highlights the fact
that when the Offending Emails were sent, the appellant was the advisor to

the organisation which employed the Complainant:

B AE S BB B SR A R A

- R NAE AR N MR IR 3 T F0AS B 5 4 8 DR A+ 1P T R
1%, FREIBRF N E RS A ARSI RNEI. &
FUIRR 2 ok N R 45 e N AR R R R, 17 $525F A\ 2 S A
A . HRAEEE KT L, AEEAREN A
ff. ” (emphasis added)

32. As set out later, the Board ultimately held the appellant to be

guilty of a disciplinary offence on the basis of these Offending Emails®.

33. Phase 3 concerns the events when the appellant indicated to
the Complainant, through a common friend, that he intended to come to
her exhibition which was to be held on 14 March 2017. The Complainant
informed the appellant, through the common friend, that he should not
attend the exhibition. The Board ultimately found that the events of Phase

3 did not constitute a disciplinary offence.

6 The Complainant also complained of further harassment in that during that same period, the
appellant made unwelcome visits to the Complainant including at her workplace and at a
campsite area, and he also arranged for flowers to be delivered to her workplace. The Board
ultimately did not rely on the visits and the flowers to make any finding of disciplinary offence.
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B3.  The decisions of the disciplinary committee and the Board

34. After the referral by the two members, the Board appointed a
disciplinary committee to investigate the Complaint (“the Committee™).
On 20 February 2019 and 22 February 2019 respectively, the Committee
conducted a hearing of inquiry, during which it received supplementary
evidence filed by the respective parties (which, as noted at [30] above,
included further Phase 2 email evidence) and also viva voce evidence from
the appellant. At the hearing, the appellant was unrepresented while the

Complainant had legal representation.

35. After the hearing, the Committee issued for the Board’s
consideration a written recommendation on 11 April 2019 (“the
Recommendation Report”) recommending that the appellant should be
found guilty of professional misconduct under section 25(1)(a) of the
SWRO on the basis of the Offending Emails in Phase 2. The Committee
found, inter alia, that the Offending Emails had inappropriate, insulting
and sex-related contents, and that such emails disrespected his co-worker
and disrespected his organization. The Recommendation Report also
referenced to the appellant’s use of his Staff Email Account to send out

inappropriate email(s). The relevant passages of the report are as follows:

“5(2)...
a. PRI FPEB I EEE RN R I T a5

B F NAE B NI AR 7R 70 F A B i M A DR 1 o
AR, TR A SRR N 5% A AT AN HERN B B 1 N R 0 TR
o B R E RSB AR R, A
RS IR . AR R LR L, AEE
TR f

AR LB RETRATAE 25 30 5 RO A VR



-14 -

BT AE&%A%E%K%Q%&EE&%A%&
%=, WREFE NI EEERISGR A A % .

b.%@éAaﬁﬁTKﬁkﬁﬁZW%AMW%%

B, G A A & BRI N\ AR R e A R B A A
wAME, BEEEMIEER. MERASTEE ERA
R AR H IR AT B . AR A
SR AN B T 1 B B RE i A S e, B R AAE
2008 5 5 Hd, I s 52 e B 1) LA S ESEOAE
ISR 5K — REMA AHEN R A AT
BRI, E R N AT RobR R AN E 3, R AN o5 i [F] T
R0 A

c. BRENKBARIE 2 HE B SR N AN A CR 7B 2%
BLBR. ZhiNIRARE H O 5502 1) R B A A
BRI HEE T RAZ. ZRAREAE CE R R
f%%ﬁ%ﬁ&%ki@%ﬁ 2 A B A %5 B B
FE AR N R AE & 1 AT, 2R BERG A A R A
RA H AN RS

d. AELZAEESEIAMEERE - HRR, &5
NEL L EIYNEEYER ?ﬁW@ﬁA&W% SRR
B, SBEFNKBEN. MEEN, Bk, R
ERENGER H OB NG EOR N, HE R ki
PR, (HIE LB AN BERE B RN BIAT R 5 AL

e. BT FRFH, fLHELZATHEER, SRAHAE
Mﬁ%xﬁ%%m%%%%ﬁ&%kﬁﬁmﬁfﬁw
7%, BA MRS EE, ST RARFEAT
,,HI T B ARG . BUSE K A @ T BUE BRI
AT R AR ME, L B EE M NS R B 3E T T K B

, EEA&@IW%&WM&J% 25 (1) (a) e

j:u_

2
HIEACAT B o

6. % LRTIR, ZFRENTHE HRAE 2 RS 1) EE W
Bk N 3R AT B 10 55 1 R0 = vk N 1 TR BRI AT
Xy, BIAFLE TAEE SRS 25(1 ) (a) AT Hi e (& 4CAT
Xyo MBRZARTE mﬁﬁﬁﬁ%&ﬁkﬁﬁgﬁ%m&ﬁ
RO, TS HABAT 2 AR ER AN AL . > (emphasis added)
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36. Further, the Committee recommended acquittal of the alleged

offences in respect of the events in Phases 1 and 3.

37. After the Recommendation Report, on 28 April 2019, the
appellant’s solicitors, Wat & Co, raised through a letter to the Board five
matters for the Board’s consideration and urged the Board to depart from
the Recommendation Report (“the Letter”). The five matters in the letter
are effectively the same as the five grounds of appeal set out under

Grounds 2 to 6 of the Notice of Appeal in this appeal.

38. By way of the Board’s Decision, the Board adopted and
endorsed the Recommendation Report and found the appellant guilty of

professional misconduct in respect of the Offending Emails.

39. The Board’s Decision first sets out the content of the
Recommendation Report in its entirety, and then states in the following
concluding paragraphs the Board’s decision to adopt the Recommendation
Report, find the appellant guilty, and make a disciplinary order of

reprimand:

Al R A AR IR

CHD FEMEA 2019457 H 15 HETI &%, Fak LAk
Ho wEH, WETE G EFEE A B R, BIRIR
HNE R RIZEM ARG AR . iR ALEZET D
IR TACAFE BRI ) Bl %R 479 956 % [the appellant] 1)
PEAREAT TACIREREN, JEA 716 B0E R R R B % R
SIETRYE . FE MM T PR RE b K BRE, DAEOITIE AR
W48 am, BHLEEIBAA ST, SRS ERE AN MG SR, i
U, AR kb R R AN R AL R B e
i, WAEHEAREIR, HOE [the appellant] £E 3 4 BAh
A5 P B FCIRE A A s 52 I B AR 1Y) 0 () P N SR IEAHE . B
HEEEAMMEER NS BT A, Bt E TIEEEE
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i 6] 56 25(1) () B e IR ACAT Al e Pk N ot S 32 0H
1T A BGRRAL, T E 3 HAAT A I BGER AN BROL

() FEMEHEEH e TIEEFEMEE)) 5 505
) 30(1)()IRFLE AR &, AR B E R 0
THA TR RN

D. THIS APPEAL

40.

As mentioned above, the appellant brought this appeal against

the Board’s Decision under section 33 of the SWRO.

DI1. Grounds of appeal

41.

In his Notice of Appeal, the appellant advanced the following

six grounds of appeal:

1)

(2)

(3)

The Board failed to take into account relevant considerations,
specifically that the Board failed to take any or sufficient

account of matters set out in the Letter (“Ground 17);

The Committee and the Board lacked jurisdiction “to make a
finding and decision that the [appellant] has committed the
Convicted Offence [as defined in the Notice of Appeal] based
on the alleged act” (“Ground 2”). This ground relates to the
contention that the conviction was in substance based on the
appellant using the Staff Email Account (as opposed to a
personal account) to send out the relevant email(s) [called

“the Relevant Act” in the Notice of Appeal];

The proceedings before the Committee and the Board are
time-barred (“Ground 3”). This ground relates to the effect of
section 25(3)(a) of the SWRO;
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(4) The appellant was deprived of the right to be heard
(“Ground 4”) as the Relevant Act was not a part of the

Complaint Form;

(5) The Relevant Act did not engage any professional respect
(“Ground 5”); and

(6) The Relevant Act did not amount to misconduct or neglect
(“Ground 6”).

D2.  Relevant principles

42. There is no dispute that the approach of this court in hearing
an appeal from a disciplinary order is as summarized in Fong Yiu v Chinese
Medical Council of Hong Kong [2018] 2 HKLRD 4397 at [3.2] - [3.5]:

“3.2 Under s.103(1) of the Chinese Medicine Ordinance, any
person who is not satisfied with an order made by the
CMPB may appeal to the Court of Appeal. The Court of
Appeal may “affirm, reverse or vary” the order of the
CMPB: 5.103(2).

3.3 In Lau Koon Leung v Medical Council of Hong Kong
[2006] 3 HKLRD 225, the Court of Appeal cited the
following two authorities to explain the legal principles
adopted by the Court of Appeal in respect of an appeal
against a decision made and a penalty imposed by a
disciplinary committee of a professional body: The Court
of Appeal will accord an appropriate measure of respect to
the decision of the disciplinary committee on whether a
professional’s failings amount to professional misconduct
and on the penalty necessary to maintain professional
standards and provide protection to the public interest.
However, the Court of Appeal will not defer to the
disciplinary committee’s decision more than what is
warranted by the circumstances. The Court of Appeal is
entitled to consider all the matters to decide whether the
penalty imposed by the disciplinary committee was
necessary and appropriate in the public interest or was

7 A case concerning a similar provision as to appeal against orders of the Chinese Medicine
Practitioners Board (“the CMPB”) under the Chinese Medicine Ordinance, Cap 549.
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excessive and disproportionate, and in the latter event to
substitute an appropriate penalty for the original order (see
Ghosh v. General Medical Council [2001] 1 WLR 1915).
Examples of penalty imposed by disciplinary committee
being reversed by the Court of Appeal include one that is
out of tune with the evidence or is wrong in principle (see
Preiss v. General Dental Council [2001] 1 WLR 1926).

3.4

3.5 The legal principles of Ghosh and Preiss were approved by
the Court of Final Appeal in 4 Solicitor (24/07) v. The Law
Society of Hong Kong (2008) 11 HKCFAR 117 and Sin
Chung Yin Ronald v. Dental Council of Hong Kong
[2016] 19 HKCFAR 528.” (emphasis added)

43. Further, it has also been held in Benjamin Mark Herbert v
Veterinary Surgeons Board of Hong Kong [2018] 3 HKLRD 133 (CA)?
that the meaning of “misconduct ... in a professional respect” includes
personal behaviour which falls short of standards and reflects adversely on
the profession, is not restricted to transgressions of matters expressly set
out in the relevant Code of Practice issued by the subject professional

board, and is not restricted to conduct occurring within the practitioner’s

practice only. As observed by Yuen JA at [18] - [19]:

“18. In my view, there is nothing in this ground of appeal.
First, s.17(1)(a) provides that a registered veterinary surgeon
commits a disciplinary offence if he is guilty of misconduct in
any professional respect. There is no definition of the words
‘misconduct ... in any professional respect’ in the Ordinance.
Section 18(9) provides that the IC ‘may, in deciding whether a
person has committed a disciplinary offence, have regard to any
rules of professional conduct or Code of Practice made or issued
by the Board’. These words make it clear that in deciding
whether a registered veterinary surgeon has been guilty of
misconduct in any professional respect, the IC is not restricted to
determining only whether there has been a transgression of only
those matters set out expressly in the Code. It has a broad

8 A case related to whether a veterinary surgeon had committed a disciplinary offence under the
relevant statutory provision for “misconduct ... in any professional respect”. The wording of
the statutory offence is the same as section 25(1)(a) of the SWRO.
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[20.4] - [20.5] also referred to relevant passages in Albert Wou v Medical
Council of Hong Kong [1988] 1 HKLR 388 and further stated that
misconduct not carried out within the pursuit of the practitioner’s practice
could still be relevant insofar as it damages the reputation of his profession

by reason of having been committed by a practitioner of the profession
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purview with no restriction to conduct occurring within a
veterinary surgeon's practice only.

19. A number of Hong Kong and UK cases support this view
that misconduct in a professional respect includes personal
behaviour which falls short of standards and reflects adversely
on the profession.” (emphasis added)

The Court of Appeal in Benjamin Mark Herbert at

(footnotes omitted):

45.

“20.4. ... Clough JA (with whom the other members of the
Court agreed) held that these words must be wide enough in their
context to include misconduct by such a practitioner otherwise
than in the pursuit of his practice which the Council, as his
disciplinary body, reasonably determines to be misconduct of
such a character and degree of seriousness that it tends to damage
the reputation of his profession because it has been committed
by such a practitioner.

20.5. It is correct that Clough JA did refer to the doctor as
being a ‘member of a profession whose primary purpose is to
heal humanity’ but the rationale of the decision was that the
doctor had attacked his wife with a knife in circumstances
amounting to an offence of unlawful wounding, and on that basis
the court held that the MC was entitled to come to the
‘reasonable conclusion that it was conduct of such a character
and degree of seriousness that it tended to reflect adversely on
the profession in which the appellant practised’.” (emphasis
added)

Bearing these principles in mind, we now turn to examine the

respective grounds of appeal.
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D3. Discussion

D3.1 Ground I

46. Ground 1 challenges the Board’s failure to take into account
the matters stated in the Letter, which (as accepted by the appellant’s
counsel, Mr Fan) are matters effectively identical to Grounds 2 - 6. It is
therefore unnecessary to deal with Ground 1 separately, as the viability of
this ground stands and falls with the merits of Grounds 2 - 6, which we will

now turn to.

D3.2 Grounds 2 and 4

47. As these two grounds are based on the same underlying

premise, it is convenient to consider them together.

48. In substance, the appellant’s contentions under Grounds 2 and
4 are both fundamentally premised upon the contention that he was
convicted by the Board on the principal basis that he had used his service
agency’s staff email account, ie, the Staff Email Account, to send the
Offending Emails to the Complainant. The appellant however argues that
the fact of his using the Staff Email Account to send the emails was not
part of the Complaint and was also not particularized in the Complaint
Form as a basis in support of the charge and therefore had not been made
clear to him.® This was therefore a new case made against him, which he
was not properly prepared for and was not given a proper opportunity to

respond to. In the premises:

9 Notice of Appeal at paragraphs 2(1) and 6(1).
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(1) The Board had “no jurisdiction” to make the finding of
commission of a disciplinary offence based on this
(Ground 2); and

(2) The appellant “has been deprived of the right to be heard” in
that there was a failure to provide him with an opportunity to

challenge, rebut or respond to that part of the case against him

(Ground 4).
49, There are no merits in these grounds.
50. Mr Fan’s arguments in support of these two grounds are

premised entirely on the submission that the material basis of the
appellant’s “culpability”” was “about [the appellant] using service agency’s
staff email account to send out indecent, insulting or sexually related email,
but NOT about harassment, fear or anger caused by [the appellant] to [the
Complainant]”®, As Mr Fan has accepted at the hearing, the fundamental
underlying complaint of these two grounds is that the professional
misconduct of which the appellant was found guilty was in gist and in
substance the appellant’s use of the Staff Email Account to do what he did.

The Board or the Committee therefore “altered the basis” of its case.!!

51. Mr Fan therefore submits that the Board ought to have
amended the particulars of the complaint against the appellant (who was
unrepresented), and that the appellant might have adduced further evidence

or witnesses to answer the “shifted” basis of the complaint'? and the “new

See paragraph 12 of the appellant’s skeleton submissions.
See paragraph 21 of the appellant’s skeleton submissions.
Paragraph 20 of the appellant’s skeleton submissions.
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and different” allegation'® of the use of the Staff Email Account. It is
submitted that the potential evidence that could be called included
adducing practice guideline or employee handbooks of the organization on

the use of office email accounts®.

52. This fundamental premise is plainly misplaced.

53. The Board’s reasons for conviction are premised on its
adoption of paragraph 5(2) of the Committee’s Report (which has been
incorporated in full into the Board’ Decision). For the present purpose, it

Is worth re-quoting those parts as follows:

“5(2)...
a. TS B B R ARt R AR

B NAE B N BUR 7 73 T A0 A R 5 4 40 DR e 1 o
AR, FFE A BGIR N 5% 0 A HER B R N 1
B, HR AR GEHF N TAERR R, R A
R R IR R . BRI B LR, AEE
TRIEH f

R BUERER BT AE 15 0 LR TR

B R NAE R A R AN B 2 U B AE B A3
=, WRIEFEANIL B RIRaF N = .

b ALHEER A GHE [ E RN FXG B NI A S
TR, e A ] 1A 5 PR ) 30 N A e S R A Y
BAME. BEEMAEER. MERARTE R ERA
FEE GRS 2 A BRI R LR aEH
R ANy IR ] B s A T =, RO IR A4
2008 5 5 Hid, FHIHAFEAES [{e] B T 1 5 B E
M, SR NGEE T RYIEA AR BAREE
AR R TR BE . R N AUAT R R AN B, AR
(5 0 J E

13 Paragraph 21(1) of the appellant’s skeleton submissions.

Examples mentioned at paragraph 21(2) of the appellant’s skeleton submissions.
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c. BrFFNAKEBALIE R RTE BT NS DR 158 2 1)
B R. BRI KR E W] FEIE ) T N AR
A IEA IR BT R AN . RN O R
Rt Ay HE R N BB L. Z R TAF & B
FEFEIE N BAE B I TR B, Fa N i A A AR A
AT H A N FRAE

d HEZAFESEAGHRERE B, &k
PN N DY ‘r?*ﬁ?ﬂ%i1ﬁ*;/\)ifxﬁﬁ/ﬁb&fiﬁﬁaa
B, SBERNEBEI0. (ks s, R . B
ERENGE R H CEER N AR, B RS2 R
W, (HIE LB AR B R IIAT R S B

e. BT ERRN, &LBEZA T IRR, ERAHK
JA A B2 [ ] AR (14 7 TS TR [P 430/ N S5 B ANHE Y
7w AAREEMEEWREEE, ETRARTEH T
BAIL[A T, P v 58 Rt i 7 B S B AR NG ()3
AT R, R P LR AR B3R T A R B

2, JE e TR MRS 25 (1D (@) Rz
I 4CAT B> (emphasis added)

\

\

54. Upon adopting this, the Board then concluded in the Board

Decision as follows:

AR Y AR IR

EERUIE)IN 2019¢7H 15 HEATHEaR, ®Fan LIRIRY . &
H, AT AT LR Bzﬂif‘a’fﬁf’%ﬁ%, f b R 15 N A
KA ZREM R KA ER. iMRRALERE g kR
[ACHEEFE PR R | Ml 56 479 956 B [the appellant] R
AT T AR AN, T 1A v A TR R i 3 N 5 R A TH
Ta?” HE A EE T T B AR R B, DA A A
., BLREPEANAT, ARG NN MR, ok, E‘E
e 76 o g b ai e % R ER AN IR AR B e i
YEH AR HR, € [the appellant] 7 ?Iuﬁtljﬁ%%jﬁﬁﬁ”‘“
FLIRF A 1 52 R B A 1) A TS [m) el N SR I6 AN . AR5
PR RO P R R N R R B AT A, B AL & T AE 5T & 1]
5 25(0) ()G AT e BIEACAT Ak e $ kN BT 2 TEAT A1
PR AT, T B A AT A ) B 5F S ST (emphasis
added).
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55. These parts of the Board’s Decision must be read objectively
together and as a whole. Once so read, in particular those parts underlined
in the above quotes, it is clear to us that the appellant’s “culpability” as
found by the Board is fundamentally based on the inappropriate nature of
the emails which were sent by the appellant when he was an advisor to the
organization employing the Complainant®®. The reference to the fact that
those emails were sent from the Staff Email Account is no more than a
reference to the background fact as to the source of the emails. The finding
of professional misconduct, properly understood, is not based on in any

material or substantive way the use of the Staff Email Account per se.

56. At the hearing, Mr Fan has also relied heavily on the part of
paragraph 5(2)(b) of the Board’s Decision, which stated “401HEZ% B & [A

I AN R T B A B s At hE B, RO ZREE A 2008 4 5 H
e, RS ] BN TAEEEEAE, misAEIE T —R
G B AHE N H A {5 R P SRR Y BE #S >, to support his

contentions that the conviction was based primarily on the use of the Staff

Email Account.

57. This does not assist him, since (as explained above) he has
again taken the reference to the use of the Staff Email Account in this
paragraph out of context. Even simply reading this paragraph by itself, and
not as a whole (as it should be), the Board in fact concluded that, in view
of the emails that were sent by the appellant which the Committee
considered to be inappropriate in nature (“4CHEZR & ... 7B A —{H &

15 There is no dispute that the appellant was an advisor to the organization (ie, the Foundation)
which also employed the Complainant. See: Form 2 submitted by the appellant during the
disciplinary proceedings.
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)35 30 N e 58 R % S5 s BRI N S AN E . B AR I R R ), the
appellant’s actions were therefore unprofessional (“Z5 ¥ N FIAT R At 5% A
B %), disrespectful to his co-worker (“ 78 /A~ 2 # [&] T.”), and
disrespectful to his organization (“JN AL H... T JE HERE).

58. Further and in any event, we would also reject these two

grounds of appeal for the following reason.

59. Even if we had agreed (which we do not) that the conviction
was also premised materially on his use of the Staff Email Account in
sending out the Offending Emails, and that was a basis that had not been
made clear to him in the charge, the appellant had to show that he was
prejudiced as a result of this before he could validly challenge the Board’s
Decision. Cf: Leung Fuk Wah Oil v Commissioner of Police [2002] 3
HKLRD 653 at [36] - [41] and [75].

60. However, as confirmed by Mr Fan at the hearing, there is
simply no evidence, and the appellant also has not sought to adduce any
such evidence, to show that at the time of the complained conduct his
service agency would permit or condone the appellant to use the Staff
Email Account to send out emails containing those objectionable contents
as contained in the Offending Emails. In other words, the appellant’s
preparation for his defence against the charge would not have been any
different. When pressed, Mr Fan is also unable to pinpoint what other
specific prejudice the appellant had suffered by reason of the alleged “new”

case made against him.



-26 -

61. In the premises, and for the above reasons, we reject
Grounds 2 and 4.

D3.3 Ground 3

62. The appellant’s complaint under this ground is related to the
Referral Decision whereby the two members decided to refer the
Complaint to the Board despite the 2-year time bar under section 25(3)(a)
and (b).

63. We agree with Ms Lau, counsel for the Board, that this ground
Is without merit as the Referral Decision is not part of the Board’s Decision

that is the subject of this appeal.

64. The present appeal is brought under section 33 of the SWRO,
pursuant to which this Court is restricted to hearing only appeals against
“(a) any decision made in respect of him under section 19(1), 20(4) or
27(8); or (b) any disciplinary order made in respect of him”. The Board’s
Decision and the consequential disciplinary order are ones made under
section 27(8) of the SWRO.

65. However, the Referral Decision is not a decision made under
section 19(1) or 20(4) of the SWRO but made under section 25(3)(a).
There is no provision in the SWRO to allow an appeal from the two

members’ decision to extend time, whether to the Board or to this court.

66. At the hearing, Mr Fan argued that there is implied
jurisdiction for the Board to decide on the extension of time. We cannot
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agree. The relevant provisions on the powers of the Board and disciplinary
committee are clear, which are restricted to advising or deciding on
“whether the disciplinary offence complained of has been committed.”
See: sections 25(4), 27(7) and 27(8) of the SWRO. There is also no
necessity to imply such a jurisdiction, as it must be open to the appellant to
seek to judicially review the Referral Decision (if such public law grounds

exist) given the absence of an appeal procedure as explained above.

67. In the premises, the Referral Decision is not and cannot be
part of the Board’s Decision, which is the only subject matter of this appeal.
This court has no jurisdiction to deal with it. Ground 3 should be rejected

on this basis alone.

68. For completeness, we shall also briefly deal with Mr Fan’s
argument based on legitimate expectation advanced under this ground in
the Notice of Appeal and his skeleton submissions without any further

elaborations at the hearing.

69. The appellant cites the doctrine of legitimate expectation in

support of his argument under Ground 3 at paragraph 4(4) as follows®®:

“Further, by publishing Case No. 13 of Rethinking on
Professional Conduct of Social Workers - Casebook of
Disciplinary Inquiries in 2009, the Board has created a
legitimate expectation that the Board will not accept and
entertain a complaint of any act giving rise to a disciplinary
offence upon expiry of 2 years from the date on which the
complainant has had actual knowledge of the disciplinary
offence complained of in the absence of any special

16 Notice of Appeal at paragraph 4(4).


https://www.hklii.hk/eng/hk/legis/ord/505/s2.html#disciplinary_offence

70.
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circumstances which explain the delay in making the
complaint.”

This ground has been further advanced in the written

submissions at paragraph 25 as follows:

71.

72,

“In Case No. 13 (‘Case No. 13) of [A#9] Rethinking on
Professional Conduct of Social Workers — Casebook of
Disciplinary Inquiries (‘the Casebook’), the Board accepted the
Disciplinary Committee’s recommendations and dismissed the
complaint on the ground of the 2-year time bar. Admittedly, the
Casebook does not enjoy the status as a rule of law. However, by
publishing the Casebook, the Board being the prosecuting
authority effectively represented to public (including RSWs
and Tang), and created a legitimate expectation, that:-

(1) The Board would consider the time bar of 2 years under
section 25(3).

(2) The Board would not accept and entertain a complaint of any
act giving rise to a disciplinary offence upon expiry of the
limitation period of 2 years without special circumstances.”

This is again a plainly misconceived contention.

No authority or material has been advanced by Mr Fan at all

to support the argument that the “Case No. 13” somehow created a

legitimate expectation that the Complaint would not be referred to the

Board notwithstanding the Complaint’s explanations for the delay. But

more importantly, and in any event, “Case No. 13” is plainly

distinguishable on the facts from the Referral Decision: as stated in the

Case Summary of “Case No. 13”, the complainant in that case “failed to

provide a clear explanation of his delay in filing the complaint”. This is

totally different from the present case where the Complainant had provided
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the reason for her delay, which reason had been accepted by the two

members based on the facts of the present case®’.

D3.4 Ground 5

73. Ground 5 argues that the sending of the Offending Emails did
not engage a professional respect in the context of a registered social

worker. In support, Mr Fan has advanced the following arguments.

74, First, he says the finding of misconduct was based on the
appellant’s use of the service agency’s email account, ie, the Staff Email
Account, but the service agency for which the appellant was working had

not made any complaint about that.

75. Second, the Committee and the Board have overlooked that,
at all material times, the appellant was not dealing with the Complainant in
the capacity of a registered social worker or in the professional social work

context, in that:

(1) When the appellant was committing the complained acts, the
appellant and the Complainant were a former couple. In any
event, the Offending Emails were merely private
correspondence between the appellant and the Complainant.
At all material times, the appellant was acting in his private
capacity which was entirely unrelated to the professional

respect of a registered social worker.

(2) The Complainant was not a client of the appellant or the

appellant’s service agency at all. Nor was the Complainant

o See [24] above.
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the appellant’s colleague. The Complainant did not co-work
with the appellant in the professional context or was not
otherwise in professional contact with the appellant.
Benjamin Mark Herbert, which involved sexual harassment
by the registered veterinary surgeon against his employee by

sending mobile phone text, should be distinguished.

The Complainant was not a supervisee, student or trainee or a
person in some other capacity over whom the appellant
exercised professional authority as a registered social worker.
The appellant had no professional authority over the

Complainant at all.

When the appellant sent the Complainant those emails in
May 2008, the Complainant had just unilaterally ended her
relationship with the appellant in January 2008, unlike the
victim (Ms Mendoza) in Benjamin Mark Herbert who had no

such relationship with the veterinary surgeon at all.

Third, the Committee and the Board have failed to recognise

that the commission of the complained acts is not in breach of any of the

provisions under the Code of Practice as approved by the Board under
section 10 of the SWRO or the Guidelines on the Code of Practice for

Registered Social Workers (“the Guidelines”):

(1

The complained acts did not involve the professional
requirements related to the profession prescribed by the Code
and the Guidelines in specific relation to professional
responsibilities (paragraphs 37 - 39 of the Code), competence
(paragraphs 40 - 42 of the Code), respect (paragraph 43 of the
Code), representation (paragraph 44 of the Code),
independent practice (paragraph 45 of the Code), professional
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development (paragraphs 46 - 47 of the Code) and call to duty
(paragraph 48 of the Code).

(2) The complained acts did not involve the professional

requirements related to society prescribed by the Code and the
Guidelines (paragraphs 49 - 53 of the Code).

77. There are no merits in these contentions.

78. In relation to the first contention, it falls away for the reasons

we have explained above in rejecting Grounds 2 and 4.

79. In relation to the second and third contentions, they are also

misconceived for the following reasons.

80. The appellant was charged to have committed a disciplinary
offence under section 25(1)(a) of the SWRO in having committed

misconduct or neglect in “any professional respect.”

81. As mentioned at [43] - [44] above, it has been established in
Benjamin Mark Herbert that, for that purpose, the professional body
dealing with a disciplinary complaint is vested with a broad purview to
decide whether certain complained conduct is misconduct in a professional
respect. The professional body is not restricted to only looking at or taking
into account conduct occurring within the practitioner’s work only, nor is
it restricted to transgressions of matters set out expressly in the relevant
professional code of practice. Further, in deciding whether certain conduct

IS misconduct in a “professional respect”, it can also look into conduct
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which in its professional view would damage the reputation of the

profession?®,

82. In the present case, the appellant was the advisor of the
Foundation which also employed the Complainant at the material time
when the Offending Emails were sent. The appellant’s appointment as
advisor was obviously made on the basis of his social work experience and

expertise.

83. In any reasonable view, on that basis, it must be open to the
Board to find that the appellant’s conduct in sending the Offending Emails
to another person working for the organization of which he was advisor

was misconduct in a professional respect.

84. Further, as observed in Benjamin Mark Herbert, the mere fact
that there was no breach of the Code of Practice does not absolve the
appellant from being found to have committed professional misconduct®®.
This is particularly so in the present case, since (as pointed out by Ms Lau)
the Code of Practice and the Guidelines are only intended to be a practical
guide but not a complete framework providing for all professional conduct
(and thus what amount to misconduct) of a social worker. See
section 10(1) of the SWRO?, and the Foreword of the Guidelines?. The

18 Mr Fan’s attempt to distinguish Benjamin Mark Herbert on the facts is neither here nor there,
since what have been observed by Yuen JA as quoted at [43] and [44] above are matters of
principles relating to what, as a matter of construction, do the statutory words “in a professional
respect” mean and include.

19 See [43] above.

2 Which provides that the code of practice is for the purpose of “providing practical guidance in

respect of professional conduct of registered social workers (including ethical matters relating

to such conduct”. (emphasis added)

Providing relevantly that as the Guidelines is “a reference document, it cannot exhaust all

possible circumstances or scenarios”.

21
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appellant’s submission that the use and sending of the Offending Emails
were not in breach of the Code of Practice does not take him anywhere. As
explained in paragraphs 20.4 - 5 of Benjamin Mark Herbert, misconduct in
a professional respect includes personal behaviour of such a character and
degree of seriousness that his disciplinary body reasonably determines
would damage the reputation of his profession when it is committed by a

person of that profession.

85. Finally, the appellant’s contention that the Board had
“overlooked” the fact that the parties were formerly a couple is simply
factually wrong. The Board was clearly aware of that and had taken it into
account, but concluded that the prior relationship could not justify the

complained conduct. Paragraph 5(2)(d) of the Board’s Decision states:

“d. ALEE R EAEF RITA B (1R] — BU R, &5
N B R N S, 5508 N A0 N SO ) R ) R
I, AHaR NERBIEIL. (G0, BRREE. RIS
FENGR R H OB N\ B A Emﬁﬁ%x%m.
&, (HEH AR LER AT A . ~ (emphasis
added)

86. In any event, one simply cannot see how a former relationship
could in any objective and reasonable view justify the appellant’s
repeatedly sending out emails with contents which are rightly held to have
caused the Complainant to feel violated (/&' JE). insulted (%) or
threatened (/& %#), in particular when the Complainant had repeatedly
asked him to stop doing so. It is plainly open to the Committee and the

Board to arrive at that conclusion despite the former relationship.

87. Ground 5 must also fail.
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D3.5 Ground 6

88. The appellant contends, in Ground 6, that the sending of the
Offending Emails did not amount to misconduct or neglect as (a) the Board
(and the Committee) had misunderstood the proper context, (b) there was
a failure to specify which emails that were said to be indecent, insulting
and sexually related, and (c) insufficient reasons had been given for the

conclusion that the emails were of such nature.

89. There is no merit in these contentions. As mentioned above
at [42], this court in hearing an appeal from a professional disciplinary
decision should accord an appropriate measure of respect to the
professional body’s decision on whether the failings amount to
professional misconduct, although it ought not defer to the professional

body’s decision more than what is warranted.

90. Bearing this principle in mind, in our view, given the
undisputed facts that (a) the contents of the Offending Emails sent by the
appellant to the Complainant included images of naked persons; images of
persons exposing the lower body; and images depicting jokes relating to
nudity and/or the genital area, (b) the Complainant had on no uncertain
terms ended their prior intimate relationship, (c) during the period when
the appellant sent her the Offending Emails, the appellant was an advisor
to the social work organization which employed the Complainant, in any
reasonable view, the Board was plainly entitled to come to the conclusion
that the sending of the Offending Emails was conduct of such a character
and degree of seriousness that it reflected adversely on the appellant’s

profession, to the extent that it constituted misconduct.
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E. CONCLUSION

91. We rejected Grounds 2 -6 for the above reasons. In the
premises, Ground 1 must similarly fail. It is therefore also not necessary

for us to deal with the Amended Respondent’s Notice.

92. We accordingly dismissed the appeal.

93. There is no reason why costs should not follow the event, and
we ordered that costs of the appeal shall be paid by the appellant to the

Board, and be summarily assessed.

94. The Board has asked for a total sum of $351,800 in its

statement of costs?2.

95. Of the $351,800: (a) $231,800 represents costs incurred by the
solicitors in preparing for the appeal (including professional works for
communications, preparation of documents, perusal of documents,
preparation for and attending the hearing) and disbursements; and
(b) $120,000 represents counsel’s fees (with $80,000 as counsel’s brief and
$40,000 as her fee for drafting and amending the Respondent’s Notice).

96. At the hearing, Mr Fan objected to the statement of costs on
these bases. He contended that, as the solicitors had been involved since
the disciplinary hearing, the amounts now claimed by the Board’s solicitors

for incurring 33 hours for communication ($128,700) and 26 hours for

2 Dated 23 August 2021.
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professional work ($101,400) are plainly excessive. He submitted that

these should be halved.

97. As to counsel’s costs, Mr Fan took issue with her fee incurred
for amending the Respondent’s Notice ($40,000). He submitted that it was
unnecessary. Ms Lau in response submitted that the amendments to the
Respondent’s Notice were due to the fact that the transcript of the hearing
of the inquiry was only made available to her shortly before she was asked

to amend and she had to spend time on it.

98. We agree that the time spent by the solicitors for
communication and professional work is on the high side, given that this
case is not unduly complex and they would have had a certain degree of
familiarity with the papers by the time the matter came on appeal. We

would summarily reduce it to a total of $134,300%,

99. We accept the explanation of Ms Lau in respect of the fees
incurred for amending the Respondent’s Notice. We therefore allow

counsel’s fee in full?.

100. We accordingly summarily assess the Board’s costs to be

$254,300 ($134,300 + $40,000 + $80,000).

2z $132,600 (34 hours) for communications and professional work, and the full claimed amount
of $1,200 for manual work and $500 for disbursements.
2 Brief fee of $80,000 and drafting fee of $40,000.
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F.  APPOINTMENT OF A LEGAL ADVISOR IN FUTURE
DISCIPLINARY PROCEEDINGS

101. There is one last thing we would like to mention.

102. In this appeal, the grounds of appeal and the submissions
made in support thereof arise from the context that the charges as drafted
against the appellant were not well particularized, and the Complaint was
laden with voluminous documents and annexures?®. These might have
contributed to the appellant’s arguments as advanced that the finding of
professional misconduct was premised on matters not covered by the

charges.

103. In this respect, we understand from the parties that the Board
was not assisted by a legal adviser in the present case. We however note
that section 28 of the SWRO provides that the Board may appoint a legal

practitioner to advise on law and procedure in disciplinary proceedings.

104. There could be grave implications arising from disciplinary
proceedings, and the outcome of such proceedings unquestionably will
affect the professional livelihood and reputation of a practitioner.

Therefore, serious consequences are at stake.

105. In the premises, in our view, it is in the best interest for all
parties to have clear and concise formal charges formulated by the Board,
particularizing the bases of the charges and pinpointing the principal

documents that it is to rely on to support the charges, so as to avoid any

% See [20] - [23], [26] and [34] above.
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potential confusion or misunderstanding between the parties on what is the

case that a respondent has to answer.

106. We therefore urge that the Board should in the future seriously
consider appointing a legal adviser to advise it in relation to disciplinary
proceedings to ensure that well formulated charges can be presented
against a respondent to avoid wasting unnecessary time and costs in
arguing on what are or are not included in the relevant charges that a

respondent is required to answer.

(Peter Cheung) (Maria Yuen) (Thomas Au)
Justice of Appeal Justice of Appeal Justice of Appeal

Mr Alex Fan, instructed by Wat and Co, for the appellant

Ms Queenie Lau, instructed by Chan and Cheng, for the respondent



